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. William Innes, Merchant in London, 92 2 Appellant. 


J 


| Meſs. Gibſon and Balfour, Merchants iu 


argh, : Reſpondents. 


Edin- 


The Reſpondents C A S E. 


N 12th December 1769, the Reſpondents, in Courſe of Trade, purchaſed two Bills of 3001, each of 
() James Scott of Edinburgh, drawn by him upon Meſlrs. Annand and Colquboun of London, at ſixty Days 
Date. 2 


A few Hours after this Tranſaction, Scott was led to doubt the Credit of Annand and Colguboun, and there- 
fote, to keep his own Credit with the Reſpondents, and prevent the Diſhonour of theſe Bills, as well as of two 
others of 100 J. each, of the ſame Date, drawn by him on the ſame Perſons, but to different Holders, he wrote 
the following Letter to the Appellant Mr. Innes, incloſing a Remittance exactly equivalent to the Sum in the 
four Bills above-mentioned : * Mr. Innes, Dear Sir, By Diſappointment of Remittances from Mr. Ebenezer 
„ Muccullocbh and Co. I have ſome Reaſons to fear that Meſſrs. Annand and Colguboun may be obliged to ſtop 
„ Payment, unleſs Mr. Anand, now here, can obtain the Securities he is labouring to get, viz. Lord Dumfries 


« and George Young. I was ſo unlucky as this Day, before I heard of any Demur in their Affairs, to draw on 
« Mefirs. Annand and Colguboun for 8001. in four Bills, as under, viz. 


« To Order of Gibſon and Balfour, at 6o Days Date, 0. 300 
«© To Order of the ſame, — 60 Days ditto, 300 
« To Order of James Seton, — 60 Days ditto, <7 2a 
* To Order of Andrew Saint Clair, Eſq; 60 Days ditto, 100 
L. 800 


« I ſend you incloſed Jobnſton and Smith's Bill, forty Days Date, on Glyu and Co. for 800 J. if they (i. e. 
Atmand and Colguboun) accept my Bills, and are going on, I beg you will put them in Poſſeſſion of this 800 /. 


Bill; if not, I have directed Mr. Colguboun to ſend them to your good Self, if the Holders will take that Trouble; 
and I beg you will accept them for my Honour.“ | 


This Letter bore Date alſo the 12th of December, and on the 13th Ebenezer Macculloch and Co. of Edinburgh be- 
came Bankrupt. Annand and Colquboun were ſo deeply connected with them, that it was immediately known that 
they muſt alſo be Bankrupts ; the Reſpondents therefore applied to Scott to ſecure the Payment of the Bills pur- 


chaſed the preceding Day. He told them that he had made a Remittance for that Purpoſe, and read from his 
Letter- Book the above Letter to the Appellant. 


This ſatisfied the Reſpondents, who might eaſily then have ſecured their Money out of Scott's Effects. Scott, 

upon the 14th December 1769, wrote again to the Appellant, in theſe Terms: © I wrote you laſt Poſt, juſt as 

the Poſt was going, and I hope you will excuſe the Hurry I was in. My Letter incloſed you Johnfton and 

* Smith's Bill on Glyn and allifax for 8001. at 40 Days Date, which you will pleaſe (if Meſſrs. Annand and Col- 

&* qgiboun are going on) deliver to them, if not, you will be ſo good as credit my Account for the ſame, and ac- 

« cept, for Honour, two Bills I drew fame Date to Meſſrs. Gilſon and Balfour of 300 l. each, at 60 Days 
Date; one Bill to Order of James Seton at 60 Days Date, for 100 J. and one Bill to Andrew Saint Clair, Eſq; 
* at 60 Days Date, for 100 J. Sterling; in all 800 J. the Holders whereof, Meſſrs. Annand and Colquhoun will 
inform you of; or Meſſrs. Gibſon and Balfour, Mr. James Seton, and Mr. Andrew Sinclair, will direct their 
* Correſpondents to call on you with them, as I have applied to them for that Purpoſe.” 


” 


The Reſpondents ſent one of the Bills purchaſed from Scott to Biggar and Hamilton, and the other to Bogle 
and Scott of London; and on the 14th December, the Day after Scott the Drawer had ſhewn them his Letter to 
the Appellant, they wrote to both theſe Houſes to the ſame Effect, vig. Should a Remittance in our laſt on 
* Annand and Colquhoun be refuſed Acceptance, you'll preſent it to William Innes for Honour of the Drawer.” 


- Theſe Letters are direct Evidence, that it was on the Faith of the Remittance made by Scott the Drawer to 


the Appellant Pres that the Reſpondents did not proceed to require Security from the Drawer, when they under- 
ſtood the Situation of the Drawees. | | 


| _ mes the Appellant wrote in Anſwer to Scott's Letter of the 12th as follows: © I wrote you the 11th, and 
| * have your Favour of the 12th Inſtant, and I am ſorry for what you write about your Fears regarding Annand 
and Co. in caſe they do not find ſome Securities and Aſſiſtance. I notice you had drawn on them to Gibſon 
and Co. 60 Days Date, 600 J. to James Seton, 100 J. and to Andrew Saint Clair 100 l. 2001. which you de- 
fire I may accept for your Honour, which I ſhall do, if neceſſary; and I have Jobhnſton and Co.'s Bill on Glyn 
and Co. due January 24, 8001. to your Credit. I ſee you defire I may give Annand and Co. ſaid Bill, if they 


* — ing on; as to which, I ſhall conſider. I was out of Town To-day, and have not ſeen them, nor heard 
7-5 G 0 em.“ ; 


As Macculloch's Bankruptcy occaſioned that of Annand and Colguboun, ſo their Bankruptcy affected Scott the | 
Drawer of the Bills; and he alſo became Bankrupt a ſhort Time afterwards : But, whilſt his Affairs were in an 
vndecided Situation, the Reſpondents offered to ſupport his Credit, provided Janes the Appellant would ho- | 
nour Scott's Bills as they became due, and acCept his e to their Order. This Scott” intimates to Iunes in g 
his Letter of the 14th December, deſiring him to write the Reſpondents, that he would accept the Propoſal by | 


Courſe of Poſt. But this Tranſaction did not take Place; Innes not having agreed to the Propoſal, and it has | 
no relation to the preſent Queſtion, 


Scott : 


23d December 
1769. 


28th December | 


1769. 


roth Auguſt 
1770. 
1ſt Interlocutor 
appealed from. 


21 December 
1770. 

2d Interlocutor 

appealed from, 


Fountainhall, 
July 1697, 
Inglis verſ. 
Clarke. 
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Scott the Drawer having ſhewed the Reſpondents Innes's Letter of the 16th December, wherein he promi 
accept the Bills for the Honour of the Drawer, if neceſſary; and acknowledged the e ers nn 
Co. for 800 l. to anſwer theſe Bills; they, of this Date, wrote Innes to the following Purpoſe: Mr. Scott 
e ſhewed your Letter of the 16th, agreeing to accept two Bills he had drawn on Anand and Co r. 


Order, at ſixty Days Date, on the 12th, for 300 /. each, if neceſſary, for his Honour, which ping robe 


&« noted; and are, c.“ 


Nevertheleſs, Innes did not accept the Bills, and the Accounts of his Refuſal came to Edinburgh on the y 
Day that this Letter was written; therefore the Reſpondents wrote to Innes of this Date, acquainting him, tha 
they eonſidered him their Debtor in the Bills, both on the Grounds of the Remittance made to him to 5 
them, and the Faith of his own Letter of the 16th, promiſing to accept them for the Drawer's Honour. if bh 
ceſſary : -—— That they had attached his Effects in Edinburgh by Arreſtment, in order to found the Juriſdiction 
and had commenced a Suit againſt him: That they had done this with Regret, and in ſuch a Manner, that | 


the Appellant's Credit ſhould not ſuffer ; and that by giving Bail to the Action, he would have Acceſs to his 
Effects arreſted. \ 


v4 


This Letter produced a Correſpondence between Innes and the Reſpondents, in which it appeared, that Ines 


had applied the 8007. which was remitted by Scott to anſwer the Bills in Queſtion, to his own Uſe, Scott being 


his Debtor; — and he flatly refuſed Payment of the Bills, or even to ſubmit the Matter to Merchants; and 
therefore, the Reſpondents proceeded in their Action, which was brought in the Court of Seffion, and came be- 
tore the Lord Coulſton Ordinary, who, after a full Hearing at the Bar, and ordering Memorials for both Parties 

pronounced the following Interlocutor : © The Lord Ordinary having conſidered the Memotials for both Parties, 
finds it proved by James Scott's Letters of the 12th and 14th December 1769, that the Bill for 8001. Sterlin 

% on Glyn and Co. was tranſmitted to the Defender under Truſt, that he ſhould deliver the ſame to Aunand — 
* Colquhoun, if they ſhould accept his Bills on them payable to the Purſüers, and were ſtill going on; and, if 
not, that he ſhould credit his Account with ſaid Bill; and, for his Honour, accept the ſaid Bills drawn on An- 
* nand and Colquboun, payable to the Purſuers : Finds it inſtructed by the Defender's Letter to Scott, dated [the 
* 16th December 1769, that he did accept and undertake the Truſt, in Terms above-mentioned; and did there- 
by become bound, in caſe it ſhould be neceſſary, to accept the Bills due to the Purſuers; and therefore, in 
< reſpett it is proved by the ſaid Letters of the 14th December, and the other Letters produced, that Scott had 
notified to the Purſuers the Orders he had given to the Defender, and that in caſe of Neceſſity they were to 
apply to him for Acceptance and Payment: Finds, That in theſe Circumſtances, it was not competent to the 
* Defender to counteract the Orders of his Conſtituent, nor to reſile from the Obligation he had come under 


by his Letter of the 16th December; and therefore repels the Defence, and decerns, ſuperceding Extract till 
„the 15th November next.“ 


A Repreſentation was preferred againſt this Interlocutor, and Anſwers being put in; his Lordſhip refuſed the 
Repreſentation, and adhered to his tormer Interlocutor. | 


Afterwards the Appellant preferred a Petition to all the Judges, in which he argued, That neither the Letter 
of the 12th of December, nor the Anſwer of the 16th, agreeing to accept the Bills in queition, if neceſſary, could 
eſtabliſh a Ground of Action to the Purſuers, (now Reſpondents) for that they were not privy. to the Tranf- 
action: That the Remittance af Roo 7. in the Bill upon Glyn and Hallifax is to be conſidered as made bv Scott 
the Conſtituent to Innes the Agent, to anſwer the Conſtituent's Demands : That although the Letters of Corre- 
ſpondence direct the particular Purpoſe to which it ſhould be applied, yet no Right of Action, no jus crediti 
in the Perſon to whom the Agent is directed to make the Payment, is thereby eſtabliſhed : — That the 
Conſtituent at all Times may recal ſuch Order or Direction; and that the Perſon, in whoſe Favour the Order 
is conceived, has no Power to oblige the Agent to give up the Order, which Order can be the only Founda- 
tion of his Action: That if this hold in the general, that the Conſtituent may recal the Order, ſo in partt- 
cular Caſes; upon a Change of Circumſtances, for Example. The Agent, after having accepted the Order, 
may, nevertheleſs, draw back and refuſe to execute it; nor would be compellable, either at the Inſtance of 
the Conſtituent himfelf, or of the Perſon in whoſe Favour the Order was conceived. | 


This Doctrine was illuſtrated by the Caſe which has actually happened, viz. An Order, by a Perſon reputed 
ſolvent, to apply a certain Sum of Money, the Order acknowledged by the Agent, ſtill under the Idea of the 
Conſtituent's Solvency, but before the Application of the Money is made the Conſtituent becomes Bankrupt; 
this, it was argued, would relieve the Agent from his Promiſe, if he had none of the Bankrupt's Funds in his 
Hands; which was the Situation of the Agent in this Caſe, he being Creditor to the Conſtituent in a larger 
Sum than that remitted. \ 


It was further argued, That the Appellant's Letter of the 16th December was not a direct Obligation, but a 
mere Reſolution, which he had a Right to alter upon a Change of Circumſtances : That it was like a Promiſe, 
to lend ſo much Money, which the Promiſor could not be bound to fulfil, if the Promiſee became Bankrupt 
before the Loan was completed by Delivery; and therefore, as this could found no Action to the Promiſee, 
much leſs could it to Third Parties not privy to the Promiſe. 5 1 2 

In Support of this Doctrine, a Caſe was cited, to this Purpoſe. Inglis and Macghie were Creditors to Stoue- 
hewer, Merchant in London. Stonehewer ſent a Bill to Clark in Edinburgh, ſignifying that it was to pay Part of 
Macghie's Debt. Inglis arreſted the Money in Clark's Hands; upon which Macghie brought his Action, ſtating 
that the Order to Clark transferred the Property of the Money to him ; and, therefore, that it was not attachable 
by Stonebewer's Creditors. Inglis pleaded, that Stonebewer might, at any Time before Delivery, have counter- 
manded the Order; and, therefore, that the Property was not transferred. The Court found that the Pro- 
perty was not transferred till Delivery. | 


Another Cale was cited for the ſame Purpoſe, from Forbes, 16th January 1706, Lord Roſs verſ. Gray. 


Upon the Principles of theſe Determinations it was contended, That the Creditors of Scott, the Conſtituent, 


might have attached the C. 800 remitted, and would have been found intitled to it in a Suit between them and 


the Reſpondents, for whoſe Behoof it was lodged ; and therefore the Agent, who could not attach the Money 
in his own Hands, had a Right to retain it, to anſwer a pre-exiſting Debt due to him from the Conſtituent, and 
would alfa be preferred to the Perſon for whoſe Behoof the Remittance was made. | 


To 


— 
. 
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n 


4 
I. ptien Anſwers were in by the Reſpondents, in which they aſſumed as Matter of Fa 
To this 2 * the Bill to 855 M. was remitted to the Appellant for the ſpecial Purpoſe 
1}, That he Bills in ion, Fc. which was evident from Mr. Scott's Letters of the 12th and 14th Decem- 
anſwer ing Th from the Appellant's Letter, of the 16th December, it is evident he received this $00 J. in Con- 
of which he promiſes to accept the Bills in queſtion, if neceſſaty, that is, if not accepted by Annand 
ſideration | un.—3d, That it was owing to the Intimation of this, made to the 8 on the 13th of De- 
and % Scott and upon the Credit of it, that the Reſpondents relied, and did not then inſiſt for Security 
cember T for their Relief in the Event of Anand and Celqaboun becoming Bankrupt, which they had Reaſon 
from Scots would follow Macculloch's Bankruptcy; or, afterwards, to proceed to attach Scott's Effects for the 
to Ein wee That in conſequence of the Refpondents relying upon Scott's Intimation of the 13th 
— they did the Day following write to their Correſpondents, the Holders of the Bills in queſtion, in 
= deſiring them, if the Drawees did not accept the Bills, to preſent them to Ines, the Appellant, who 
2 chem for the Honour of the Drawer. | 


Facts the Reſpondents argued, in Contradiction to the Doctrine laid down by the Appellant, 

„ 32 delivers * to oe to be paid to a Third Perſon, the Receipt of the Money, uber the 
Condition of paying it, creates an Obligation upon the Receiver, at the Suit of the Perſon for whoſe Behoof 
the Delivery Was made,—That this requires no Privity in the Third Perſon; for that, as the Tranſaction was 
ade purely for his Behoof, the Law will preſume his Conſent, and that Preſumption, with the Delivery of 
wr Money, creates the Obligation between the Agent and the Third Party.—Thar this holds, a fortiori, from 
the Intimation made by Scott on the 13th December, of the Remittance to his Agent, and the ſpecial Purpoſe of 
that Remittance.— That a Privity was thereby created, and the Caſe became the ſame as if Scott had given the 
Reſpondents a direct Order upon his Agent, the Appellant, for the Money and that he had accepted the ſame, as 
he acknowledged the Remittance, and promiſed Acceptance of the Bills by his Letter of the 16th December.— 
That therefore it was unneceſſary to argue upon the general Powers of a Conſtituent to recal the Orders given 
to his Agent; for that in this Caſe, after the Intimation upon which the Reſpondents relied, Scott, the Conſti- 


ment, could not recal the Order given to his Agent. 2dhy, In point of Fact, and independant of the Intima- 
tion, the Order never was recalled to this Hour, 


And the Reſpondents argued, That if a Creditor of Scott's had attached this 2 in the Appellant's 
Hands, the Reſpondents, in a Competition with that Creditor, muſt have recovered the Money upon this plain 


Ground, that by the Intimation of the Purpoſe for which the Remittance was made, the Fund became appro- 
priated to their Payment only. 


In Support of this Doctrine, the Reſpondents cited a recent Cafe very ſolemnly determined. Trotter ſent a 
Cargo f Sugars from Jamaica, conſigned to Aiton at Glaſgow and one Mitchell in Leith. The Bills of Lading, 
Sc. were ſent to Aiton, and an Order to apply the Proceeds of the Sugars to the Payment of certain Creditors, 
Stalker being one: Before the Sugars arrived, Salter made an Arreſtment in Aiton's Hands; and Aiton, when 
they arrived, applied the Proceeds according to his Order, proportioning the Fund to the Creditors, pro rata of 
their Debts, without any Regard to Stalker's Arreſtment.—All the Creditors agreed to accept the Dividend, 
except Stalker, and Arton gave his own Security to them for their Shatcs , but, before Payment, Stalker exe- 
cuted another Diligence of Arreſtment, and brought Suit againſt Airo# upon both Arreſtments. The Lord 
Ordinary, before whom this Cauſe came, found, That the Firſt Arreſtment could not affect the Goods, becauſe 
they were not in Poſſeſſion of the Arreſtee, when the Arreſtment iſſued. And, with reſpe& to the Second Ar- 
reſtment, he found, that Aiton was not interpelled by the ſaid Arreftment from making Payment to the Credi- 


tors in purſuance of his Obligation, And to this Interlocutor the Court, on adviſigg Petition and Anſwers, 
adhered, 


The Appellant in the Argument endeavoured to evade the Force of this Judgment, by alledging that the 
Obligation granted by Aiton to the Creditors, created a jus crediti to them; which neither Trotter, the Debtor, 
could defens by recalling the Order, nor any one Creditor defeat by proceeding to Execution againft the Fund. 
But the Anſwer made was, That Aiton being only an Agent for Trotter, the Obligation granted by him, in ſo 
far as it related to the different Intereſts of the Creditors among themſelves, was no more than an Intimation 
to them of the Purpoſe for which the Fund was lodged in his Hand—Thar, by granting ſuch an Obligation, 
Aiton became perſonally liable to the Creditors ; but ſuch Obligation could never defeat the legal Proceſs of a 
Creditor in Execution, unleſs upon the Principle contended for in this Caſe, that this was a Fund appropriated 
for ſpecial Purpoſes, which behooved to be accompliſhed, after Intimation to all the Creditors, notwithſtand- 
ing of Execution ſued out by a particular Creditor, And, if the Intimation by the Debtor's Truſtee could 
have this Effect, Intimation by the Debtor himſelf could certainly have no leſs. 


To the Argument made uſe of by the Appellant, That as a Creditor attaching the Money in his Hand, 
would have recovered it in a Suit with the Reſpondents, for whoſe Behcof it was lodged ; ſo he, being a Cre- 
ditor to Scott, and not in the Capability to attach in his own Hands, might retain and apply it to the Payiiens 
of his own Debt : It was anſwered upon the Grounds already explained, that the Premiſe were not true ; for, 
that a Creditor attaching a Fund, lodged for a particular Purpoſe, would not be preferred to the Perſon for 
whoſe Behoof it was lodged, provided Intimation had been made to him, as in this Caſe. And the Premiſſes 
being untrue, the Inference is ſtill leſs true: For that a Creditor, who receives a Sum of Money from his 

tor for a particular Purpoſe, muſt apply it to that Purpoſe, and not to the Diſcharge of his own Debt. 
And a Deciſion was quoted fo late as the 1767, which goes entirely upon this Principle, Dunlop and Com- 
pany at Glaſgow had a Credit with Contts and Company at Edinburgh.—Dunlop had alſo a particular Credit 
with Coutts and Company. Dunlop made a Remittance to be placed to the Company Accompts: But Coutts 
| Company placed it to Dunlop's particular Accompt, and adviſed him of it —He anſwered, that ſince it 
ww lo, it might ſtand—However, Dunlop became Bankrupt, and the * came to be tried between Dun- 
lop's Partners and Coutts; and the Court found, that the Remittances fell to be placed to the Company Ac- 


compt, and not to Dunlop's particular Accompt, becauſe it had been ſo ordered in the Advice, which Coutts 
and Company could not alter to the Prejudice of the Company. 


7g ther Deciſion was alſo quoted, ſo recent alſo as to be in no Book of Reports, Stewart verſ. Biſſet,— 

5 2 was, Macdonald accepted a' Bill for 18 J. at 3 Days Date to Macbain, who indorſed the Bill to Coutts 

Me *mpany, and they indorſed it to Stewart—Stewart demanded Payment ſome time after, and was told 
cdonald, the Debtor, 


f by 
; that he had remitted the Sum in the Bill to Biſſet, to be paid to Stewart the Holder of the 
Bee acknowledged that he had received from Macdonald, tlie Debtor, Nine Pounds at one 


Time, and a 
Remittance 


23d December 
1769. 


28th December 
1769. 


roth Auguſt 
1770. 
1ſt Interlocutor 
appealed from. 


21 December 
1770. 

2d Interlocutor 

appealed from, 


Fountainhall, 


July 1697, 
Inglis verſ. 


Clarke. 
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Scott the Drawer having ſhewed the Reſpondents Innes's Letter of the 16th December, wherein h ; 
accept the Bills for the Honour of the Drawer, if neceſſary; and acknowled; the Neuber dri wen 
Co. for 800. to anſwer theſe Bills; they, of this Date, wrote Innes to the ollowing Purpoſe : «. Mr. Scott 
«« ſhewed your Letter of the 16th, agreeing to accept two Bills he had drawn on Annand and Colquhoun to our 


Order, at ſixty Days Date, on the 12th, for 300 J. each, if neceſſary, for his Honour, whi | 
« noted; and are, Se. ae, ry, onour, which we have duly 


Nevertheleſs, Innes did not accept the Bills, and the Accounts of his Refuſal came to Edinburgh on the y 
Day that this Letter was written; therefore the Reſpondents wrote to Innes of this Date, acquainting him, tha 
they -6onſidered him their Debtor in the Bills, both on the Grounds of the Remittance made to him to anſw 
them, and the Faith of his own Letter of the 16th, promiſing to accept them for the Drawer's Honour, if . 
ceſſary : -—— That they had attached his Effects in Edinburgh by Arreſtment, in order to found the Juriſdi&tion, 


and had commenced a Suit againſt him: That they had done this with Regret, and in ſuch a Manner, that 


the Appellant's Credit ſhould not ſuffer ; and that by giving Bail to the Action, he would have Acceſs to his 
Effects arreſted. * 


. . 
d. 


This Letter produced a Correſpondence between Innes and the Reſpondents, in which it a | 
had applied the 8007, which was remitted by Scott to anſwer the Bills in Queſtion, to his 1 — beg 
his Debtor; —and he flatly refuſed Payrieiit of the Bills, or even to ſubmit the Matter to Merchants: Pa. 
therefore, the Reſpondents proceeded in their Action, which was brought in the Court of Seffion, and came be- 
fore the Lord Coulſton Ordinary, who, after a full Hearing at the Bar, and ordering Memorials for both Parties, 
pronounced the following Interlocutor: The Lord Ordinary having conſidered the Memorials for both Parties, 
finds it proved by James Scott's Letters of the 12th and 14th December 1769, that the Bill for 800 J. Sterlin 
* on Glyn and Co. was tranſmitted to the Defender under Truſt, that he ſhould deliver the ſame to Amand — 
Colguboun, if they ſhould accept his Bills on them payable to the Purſüers, and were ſtill going on; and, if 
* not, that he ſhould credit his Account with ſaid Bill; and, for his Honour, accept the ſaid Bills drawn on Au- 
% nand and Colguboun, payable to the Purſuers : Finds it inſtructed by the Defender's Letter to Scott, dated [the 
* 16th December 1769, that he did accept and undertake the Truſt, in Terms above-mentioned; and did there- 
by become bound, in caſe it ſhould be neceſſary, to accept the Bills due to the Purſuers; and therefore, in 
< reſpect it is proved by the ſaid Letters of the 14th December, and the other Letters produced, that Scott had 
<- natified to the Purſuers the Orders he had given to the Defender, and that in caſe of Neceſſity they were to 
apply to him. for Acceptance and Payment: Finds, That in theſe Circumſtances, it was not competent to the 
*« Defender to counteract the Orders of his Conſtituent, nor to reſile from the Obligation he had come under 
* by his Letter of the 16th December; and therefore repels the Defence, and decerns, ſuperceding Extract till 
e the 15th November next.” | 


A Repreſentation was preferred againſt this Interlocutor, and Anſwers being put in; his Lordſhip refuſed the 
Repreſentation, and adhered to his former Interlocutor. 


Afterwards the Appellant preferred a Petition to all the Judges, in which he argued, That neither the Letter 
of the 12th of December, nor the Anſwer of the 16th, agreeing to accept the Bills in queſtion, if neceſſary, could 
eſtabliſh a Ground of Action to the Purſuers, (now Reſpondents) for that they were not privy. to the Tranſ- 
action: That the Remittance of Roo]. in the Bill upon Glyn and Fallifax is to be conſidered as made by Scott 
the Conſtituent to Innes the Agent, to anſwer the Conſtituent's Demands : That although the Letters of Corre- 
ſpondence direct the particular Purpoſe to which it ſhould be applied, yet no Right of Action, no jus crediti 
in the Perſon to whom the Agent is directed to make the Payment, is thereby eſtabliſhed : — That the 
Conſtituent at all Times may recal ſuch Order or Direction; and that the Perſon, in whoſe Favour the Order 
is conceived, has no Power to oblige the Agent to give up the Order, which Order can be the only Founda- 
tion of his Action: That if this hold in the general, that the Conſtituent may recal the Order, ſo in parti- 
cular Caſes; upon a Change of Circumſtances, for Example. The Agent, after having accepted the Order, 
may, nevertheleſs, draw back and -refuſe to execute it ; nor would be compellable, either at the Inſtance of 
the Conſtituent himſelf, or of the Perſon in whoſe Favour the Order was conceived. | | 


This Doctrine was illuſtrated by the Caſe which has actually happened, viz. An Order, by a Perſon reputed 
ſolvent, to apply a certain Sum of Money, the Order acknowledged by the Agent, till under the Idea of the 
Conſtituent's Solvency, but before the Application of the Money is made the Conſtituent becomes Bankrupt; 
this, it was argued, would relieve the Agent from his Promiſe, if he had none of the Bankrupt's Funds in his 
Hands ; which was the Situation of the Agent in this Caſe, he being Creditor to the Conſtituent in a larger 
Sum than that remitted. | 


It was further argued, That the Appellant's Letter of the 16th December was not a direct Obligation, but a 
mere Reſolution, which he had a Right to alter upon a Change of Circumſtances : That it was like a Promiſe, 
to lend fo much Money, which the Promiſor could not be bound to fulfil, if the Promiſee became Bankrupt 
before the Loan was completed by Delivery; and therefore, as this could found no Action to the Promiſee, 
much leſs could it to Third Parties not privy to the Promiſe. 92 . cet | my 

In Support of this Doctrine, a Caſe was cited, to this Purpoſe. Inglis and Macghie were Creditors to Sone. 
beter, Merchant in London. Stonehewer ſent a Bill to Clark in Edinburgh, ſignifying that it was to pay Part of 
Macghie's Debt. Inglis arreſted the Money in Clark's Hands; upon which Macghie brought his Action, ſtating 
that the Order to Clark transferred the Property of the Money to him ; and, therefore, that it was not attachable 
by Stonebewer's Creditors. - Inglis pleaded, that Stonebewer might, at any Time before Delivery, have counter- 
manded the Order; and, therefore, that the Property was not transferred. The Court found that the Pro- 
perty was not transferred till Delivery. ä | | 


4 


Another Caſe was cited for the ſame Purpoſe, from Forbes, 16th January 1706, Lord Roſs verſ. Gray. 


Upon the Principles of theſe Determinations it was contended, That the Creditors of Scott, the Conſtituent, 


might have attached the LF. 800 remitted, and would have been found intitled to it in a Suit between them and 


the Reſpondents, for whoſe Behoof it was lodged ; and therefore the Agent, who could not attach the Money 
in his own Hands, had a Right to retain it, to anſwer a pre-exiſting Debt due to him from the Conſtituent, and 
would alſo be preferred to the Perſon for whoſe Behoof the Remittance was made. | Fg | 
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lie Petition Anſwers were in by the Reſpondents, in which they affumed as Matter of Fai 
this the $00 _ the Bill to S5 ab was remitted to the Appellant for the ſpecial Purpoſe 
"That he Bills in ion, &c. which was evident from Mr. Scott's Letters of the 12th and 14th Decem- 
anſwering The from the Appellant's Letter, of the 16th December, it is evident he received this $00 J. in Con- 
ber.—24, f which he promiſes to accept the Bills in queſtion, if meceſſaty, that is, if not accepted by Annand 
fideration © —34, That it was owing to the Intimation of this, made to 5 on the 13th of De- 
and Clas g, and upon the Credit of it, that the Reſpondents relied, and did not then inliſt for Security 

4 for their Relief in the Event of Annand and Colgaboun becoming Bankrupt, which they had Reaſon 
from Scl, would follow Macculloch's Bankruptcy; or, afterwards, to proceed to attach Scotts Effects for the 
to ein een That in conſequence of the Refpondents relying upon Scott's Intimation of the 13th 
— they did the Day following write to their Correſpondents, the Holders of the Bills in queſtion, in 
De — — them, if the Drawees did not accept the Bills, to preſent them to Ines, the Appellant, who 
_ accept them for the Honour of the Drawer. | 


Facts the Reſpondents argued, in Contradiction to the Doctrine laid down by the Appellant, 
T 4 170 delivers Mow to AT to be paid to a Third Perſon, the Receipt of the Money, uber the 
Condition of paying it, creates an Obligation upon the Receiver, at the Suit of the Perſon for whoſe Behoof 
the Delivery Was made. That this requires no Privity in the Third Perſon; for that, as the Tranſaction was 
ade purely for his Behoof, the Law will preſume his Conſent, and that Preſumption, with the Delivery of 
ev Money, creates the Obligation between the Agent and the Third Party.— That this holds, 2 fortiori, from 
the Intimation made by Scott on the 13th December, of the Remittance to his Agent, and the ſpecial Purpoſe of 
that Remittance.— That a Privity was thereby created, and the Caſe became the ſame as if Scott had given the 
Reſpondents a direct Order upon his Agent, the Appellant, for the Money; and that he had accepted the ſame, as 
he acknowledged the Remittance, and promiſed Acceptance of the Bills by his Letter of the 16th December.— 
That therefore it was unneceſſary to argue upon the general Powers of a Conſtituent to recal the Orders given 
to his Agent; for that in this Caſe, after the Intimation upon which the Reſpondents relied, Scott, the Conſti- 
tent, could not recal the Order given to his Agent. zd, In point of Fact, and independant of the Intima- 
tion, the Order never was recalled to this Hour, 


And the Reſpondents argued, That if a Creditor of Scott's had attached this Money in the Appellant's 
Hands, the Reſpondents, in a Competition with that Creditor, muſt have recovered the Money upon this plain 
Ground, that by the Intimation of the Purpoſe for which the Remittance was made, the Fund became appro- 
priated to their Payment only. 


In 1 of this Doctrine, the Reſpondents cited a recent Caſe very ſolemnly determined. Trotter ſent a 
Cargo of Sugars from Jamaica, conſigned to Aiton at Glaſgow and one Mitchell in Leith. The Bills of Lading, 
Sc. were ſent to Aiton, and an Order to apply the Proceeds of the Sugars to the Payment of certain Creditors, 
Stalker being one: Before the Sugars arrived, Stalker made an Arreſtment in Aiton's Hands; and Ziton, whe 
they arrived, applied the Proceeds according to his Order, proportioning the Fund to the Creditors, pro rata o 
their Debts, without any Regard to Staller's Arreſttnent.—All the Creditors agreed to accept the Dividend, 
except Stalker, and Arton A as his own Security to them for their Shares, but, before Payment, Stalker exe- 
cuted another Diligence of Arreſtment, and brought Suit againſt Aiton upon both Arreſtmients. The Lord 
Ordinary, before whom this Cauſe came, found, That the Firſt Arreſtment could not affect the Goods, becauſe 
they were not in Poſſeſſion of the Arreſtee, when the Arreſtment iſſued. And, with reſpe& to the Second Ar- 
reſtment, he found, that Aiton was not interpelled by the faid Arreftment from making Payment to the Credi- 
tors in purſuance of his Obligation. And to this Interlocutor the Court, on adviligg Petition and Anſwers, 


The Appellant in the Argument endeavoured to evade the Force of this Judgment, by alledging that the 
Obligation granted by Aiton to the Creditors, created a jus crediti to them; which neither Trotter, the Debtor, 
could defeat by recalling the Order, nor any one Creditor defeat by proceeding to Execution againſt the Fund. 
But the Anſwer made was, That Aiton being only an Agent for Trotter, the Obligation granted by him, in ſo 
far as it related to the different Intereſts of the Creditors among themſelves, was no more than an Intimation 
to them of the Purpoſe for which the Fund was lodged in his Hand—Thar, by granting ſuch an Obligation, 
Aiton became perſonally liable to the Creditors ; but ſuch Obligation could never defeat the legal Proceſs of a 
Creditor in Execution, unleſs upon the Principle contended for in this Caſe, that this was a Fund appropriated 
for ſpecial Purpoſes, which behooved to be accompliſhed, after Intimation to all the Creditors, notwithſtand- 
ing of Execution ſued out by a particular Creditor, And, if the Intimation by the Debtor's Truſtee could 
have this Effe&, Intimation by the Debtor himſelf could certainly have no leſs. 


To the Argument made uſe of by the Appellant, That as a Creditor attaching the Money in his Hand, 
would have recovered it in a Suit with the Reſpondents, for whoſe Behcof it was lodged ; fo he, being a Cre- 
ditor to Scott, and not in the Capability to attach in his own Hands, might retain and apply it to the Payriens 
of his own Debt : It was anſwered upon the Grounds already explained, that the Premiſts were not true ; for, 
that a Creditor attaching a Fund, lodged for a particular Purpoſe, would not be preferred to the Perſon for 
whoſe Behoof it was lodged, provided Intimation had been made to him, as in this Caſe. And the Premiſſes 
being untrue, the Inference is ſtill leſs true: For that a Creditor, who receives a Sum of Money from his 
r for a particular Purpoſe, muſt apply it to that Purpoſe, and not to the Diſcharge of his own Debt, 
And a Deeiſion was quoted fo late as the 1767, which goes entirely upon this Principle. Dunlop and Com- 
Pany at Glaſpow had a Credit with Coutts and Company at Edinburgh.—Dunlop had alſo a particular Credit 
with Coutts and Company.—Dunlop made a Remittance to be placed to the Company Accompts : But Coutts 
and Company placed it to Dunlop's particular Accompr, and advifed him of it —He anſwered, that ſince it 
we lo, it might ſtand However, Dunlop became Ban rupt, and the 8 came to be tried between Dun- 
$ Partners and Coutts; and the Court found, that the Remittances fell to be placed to the Company Ac- 
— 2 and not to Dunlop's particular Accompt, becauſe it had been ſo ordered in the Advice, which Coutts 
and Company could not alter to the Prejudice of the Company. | 


Another Decifion was alſo quoted, ſo recent alſo as to be in no Book of Reports, Stewart verſ. Biſſet.— 
* You was, Macgenald: accepted a Bill for 18 . at 3 Days Date to Macbain, who indorſed the Bill to Coutts 
M ompany, and they indorſed it to Stewart Stewart demanded Payment ſome time after, and was told by 
wc, the Debtor, that he had remitted the Sum in the Bill to Biſſer, to be paid to Stewart the Holder of the 
ile acknowledged that he had received from Macdonald, the Debtor, Nine Pounds at one Fs and a 
NB . emittance 
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Remittance of Nine Pounds more, to be employed in the Payment of the Bill: B Macdonald 
Money, and was become a Bankrupt; and, therefore, that — had a Right to — _ "vo 
to the Payment of his own Debt. And, it is ſaid, upon an Action brought, the Lord Ordin: n 
Opinion: But the Court altered the Interlocutor, and decreed Biſſet to apply the Money to the 
for which it had been lodged in his Hands. * 


owed him 
and apply it 
ary was of this 
preciſe Purpoſe 


In Anſwer to the Caſes quoted by the Appellant, Inglis verſ. Clark, and Lord Roſs verſ. Gray, it was 
That the Principles of the Deciſions did not apply to the preſent Caſe for that in theſe Caſes the A ee 
of the Fund, was not ſo compleat as to afford a jus crediti to any particular Creditor, becuaſe 7 — 
had been made by the Debtor to any Creditor that ſuch a Fund had been lodged for his Behoot, nor * 
Agent in whoſe Hands the Funds were lodged declared his Acceptance of the Depoſite, and 1 
apply it to the ſpecial Purpoſe ; whereas in this Caſe, not only had the Debtor intimated to the Reſpond — 
that he had lodged and appropriated a Fund for their particular Ute and Behoof, but alſo the A gent af 
had confeſſed the Delivery, and conſented to the ſpecial Appropriation, | 1 


And therefore this Caſe was exactly a Depoſite in the Appellant's Hands, which he behooved to apply for 


the preciſe Purpoſe for which it was made, and for that only; and upon this Head, the Reſpondents relied 
upon Texts of the Civil Law directly in point, viz. L. 11. Cod. * Depofiti fi quis vel pecunias vel res quaſdem 
« per depoſitionis acceperit titulum das volenti ei qui depoſuit reddere iliico omnibus modis compellatur, nullamque com- 
&« penſationem vel deductionem vel doli exceptionem opponat.” And to the fame Purpoſe, L. 14. Cod. & 1. Cod. De 
compenſationibus was alſo quoted. 


Afterwards the Petitioner (now Appellant) gave into Court a Reply to the Reſpondent's Anſwer, wherein 
he endeavoured to change his Ground, and endeavoured to repreſent the Caſe as a fraudulent Connivance be- 
tween Scott and the Reſpondents to defraud him of this Money.—That at the Time when Scott drew theſe 
Bills upon him he was on the Brink of a total Bankruptcy, and that he, with the Concurrence of the Reſpon- 
dents, endeavoured to draw the Appellant into great Advances.—This Idea is taken from Scott's Letter to the 
Appellant of the 14th September, in which are theſe Words: * As I have ſundry Bills on Meſſrs. Aunand and Col- 
i quhoun, now running and accepted, Meſſrs. Gibſon and Balfour propole to lend me their Aſſiſtance. on this 
« Occaſion; and ſay, if you will retire my Bills as they become due, and accept my Draughts to their Order, 
tc and write them a Letter to that Purpoſe in courſe of Poſt, and that you will do ſo, they will affiſt and enable 
« me to ſupply you with good Remittances, to keep you fully remitted,” | 


This Letter the Appellant compares with one from the Reſpondents to him dated December 23d, in theſe 
Words. Sir, Mr. James Scott of this Place having applied to us for ſome Aſſiſtance in the preſent unſettled 
« Situation of Scott's Bills in your Place, to enable you to retire his ſundry Engagements in London, we will 
te with the greateſt Chearfulneſs comply with his Requeſt on receiving a Letter from you, obliging yourſelf 
e to accept his Bills on you for as large a Sum as he ſhall remitt you, or we ſhall do on his Account. This we 
are perſuaded will be much for the Honor and Intereſt of Mr. Scott's F riends in London; and as he is now 
tc contracting his Affairs and calling in his Funds, he will be very ſoon out of this Dilemma, Mr. Scott. 
« ſhewed us your Letter of the 16th, agreeing to accept two Bille he had drawn vn Annand and Colguboun to 
« our Order at 60 Days Date from the 12th per 300 J. each, if neceſſary for his Honor; which we have duely 
« noted, and are, &c.“ 


« P. S. Meſſrs. Aunand and Colquboun have covered themſelves greatly in their Concerns with Macculloch and 
6 Co. by Arreſtments.“ 


The Petitioner inſiſted that this Letter was a Device to draw him in: That he had wrote to Scott of the 18th 
of December, refuſing to have any Thing to do with Scott's Bills running on Annand and Colquboun.—That this 
Letter would in the Courſe of Poſt arrive at Edinburgh on the 22d. — That the Letter from the Reſpondents was 
concerted between Scott and them in conſequence of it. That this was a Fraud on their Part, as they muſt be 
preſumed to know the State of Scott's Affairs, who became a Bankrupt a few Days atter.— That at the ſame 
Time that they were endeavouring to repreſent Scott's Affairs as retrievable, and to perſuade Iunes the Appellant 
to ſupport him, they were themſelves ſecuring their own Payment by attaching his Effects. 


The plain Anſwer to this new Ground of Argument, was, That it had no Sort of Relation to the preſent 
I Scott's Requeſt to the Appellant, to take up his running Bills upon Annand and Colguboun, the Appellant 
refuſing to do fo in his Letter the 18th December, and the Reſpondents Letter to him of the 23d, endeavouring 
to perſuade him to ſupport Scott, is a Tranſaction totally different from the two Bills in queſtion, to pay 
which a ſpecific Remittance was made, and a ſpecific Aſſent returned to accept theſe Bills it neceſſary, i. e. 
if not accepted and paid by Aunand and Colquhoun. | 


2dly, It was argued, that this Notion of a Fraud intended, carried a direct Abſurdity on the Face of it. 
It ſuppoſes that the Reſpondents believed the Appellant, who had Acceſs to know the Situation of Aunand and 
Colquboun's Affairs better than they, becauſe he lived on the Spot, would take their Word for the Situation of 
thoſe Gentlemen againſt the Evidence of his own Senſes. In fact, Annan and Colguboun ſtopt Payment upon 
the 18th in London. The Accounts of their Bankruptcy arrived in Edinburgh, not on the 22d, but on the 
23d; and the Reſpondents had wrote their Letter early on the 23d before the Poſt arrived, and had given 1t 
to Mr. Scott to be tranſmitted with his Letters to the Appellant.—It happened ſingularly, enough that Scott was 


on that very Day, and at that very Hour when the Poſt arrived, incloſed as a Juryman on the Trial of 


Mungo Campbell, for the Murder of the Earl of Eglington, and the Letter could not be got back, otherwiſe 
it is impoſſible to ſuppoſe the Reſpondents would have wrote favourably of Annand and Colquboun's Circum- 
ſtances to the very Place from which, and the very Man from whom, they had juſt received an Account of the 
Bankruptcy of thoſe Gentlemen. | 


And with reſpect to Scots Situation, they ſaid no more in that Letter than the Truth ; he was much hurt 


indeed by Macculloch's Bankruptcy, and the conſequential Bankruptcy of Annan and Colguboun; yet, ſtill he 
might have ſtood it put, had his Friend Mr. Innes ſupported him, and had it not been for the peculiar Situation 
of his Family.— His Wife's Truſtees took the Alarm, and in their over officious Zeal. to ſecure her Intereſt, 
brought all his Creditors upon him at once, which compleated the Cataſtrophe.— In this Situation the Reſpon- 


| dents were obliged to proceed to Execution with the other Creditors, for Debts not otherwiſe ſecured; but ſo 
far from 838 to ſecure the Debt in queſtion by Arreſtment, they have truſted entirely to the Security 


they had by the Bills remitted to Mr, Innes for their Payment. Upon 
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ealed from 
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n nary 


Upon this Argument, the Court pronounced the following unanimous Interlocutor of this Date. © The 
| ds having adviſed this Petition with the Anſwers, Replies and Duplies, they adhere to the Lord Ordi- 
« Lo *; Interlocutor reclaimed againſt, and refuſe the Deſire of the Petition: And in reſpect that the Replies 
« for the Defender William Innes, contain many unjuſt and injurious Reflections againſt the Characters of 


« the Purſuers; therefore find the Defender William Imes liable in Expences of Proceſs, and decern, and 
« appoint an Account thereof to be given in. 


Afterwards an Account being given in, amounting to 39 J. Sterling and upwards, beſides the Dues of ex- 
crafting the Decree, the Lords of Seſſion, on 23d February 1771, pronounced the following Interlocutor: 
p- Having adviſed the ſaid Account of Expences, they modify the ſame to 25 l. Sterling in tull, including 
« Agent Fee, for which they decern againſt William Innes Defender, and alſo decern inſt him for the Ex- 


9 pence of extracting the Decree, as the ſame ſhall be certified by the Collector of the Clerk's Dues.” 


From theſe Interlocutors of the Lord Ordinary, and of the Court, Mr. Innes has thought proper to enter 
his Appeal, praying that they may be reverſed; but it is hoped that they will be affirmed with Coſts, for 
the following, amongſt other | 
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J The Bills were originally purchaſed upon the Credit of the Drawer, and he atid the Drawees, at the 

f Time of the Purchaſe, both conſidered as ſolvent, and in full Credit. But that very Day, Accounts 
arrived that the Drawees Credit was ſinking. It is not to be ſuppoſed, that if the Reſpondents 
had been informed of this before they purchaſed the Bills, they would have riſked their Money 
on ſo precarious a Bottom. The Drawer was ſo ſenſible of this, that he thought himſelf bound 
to procure a good Remittance to anſwer thoſe Bills, he ſent it to his Agent in London, expreſſing 
for what Purpoſe it was ſent, and deſiring him to accept the Bills for his, the Drawer's Honour, 
if not accepted by the Drawees. Next Day it comes to be certain that the Drawees muſt be 
bankrupt, by the Bankruptcy of Macculloch their Correſpondent. The Reſpondents are alarmed, 
they go to the Drawer, and demand how he has provided for the Payment of the Bills. He 
ſhews them the Letter he had wrote to his Agent in London, and the Remittance he had made to 
anſwer theſe Bills. Upon this they reſt ſatisfied, and the next Day after they write to the Holders 
of the Bills to apply to this Agent for * 3 and Payment. This it is contended would of 
itſelf create to them a jus crediti, upon the ſpecific Sum remitted, and they would recover it in a 
Suit with any Creditor of the Drawer who had attached it in the Hands of the Agent, 


II. The Principles and Precedents referred to in the Argument muſt apply a fertiori to a Queſtion be- 
tween the Reſpondents and the Perſon in whoſe Hands this Money was lodged, for the ſpecial 
Purpoſe of paying the Bills in Queſtion. Another Creditor, ignorant of the Tranſaftion, and the 
ſpecial Purpoſe for which the Money was lodged, might have ſome Colour of Reaſon to alledge that 
he had a Right to attach his Debtor's Money wherever he found it; and that his legal Proceſs could 
not be injured by any private Agreement between his Debtor and another Creditor. Yet, even in 
that Caſe, the Intimation of an Appropriation by the Debtor would transfer the Property in a 
Queſtion of Commerce, and defeat the Effect of legal Proceſs, executed after Intimation; and 
therefore the A zent himſelf, ſuppoſing him in the moſt favourable Circumſtances of any Creditor, 
could much leſs divert the Application of the Money, either to pay any other Creditor than him 
for whoſe Behoof the Remittance was made, or to ſet it off againit a Debt due to himſelf, 


Ill, For the Conſequence of this in commercial Tranſactions would be, That a Merchant might get 
the moſt extenſive Credit upon the Faith of Funds remitted to a diſtant Place ; and yet, if the 
Agent to whom thoſe Funds were remitted had it in his Power to ſet them off againſt his own real 
or pretended Debts, the Perſon who furniſhed the Credit would be diſappointed, againſt the true 
Principles of all commercial Dealings ; and in this Caſe, it was in full Reliance upon the Remit- 
tance made to the Appellant, that the Reſpondents did not proceed to ſecure themſelves, which 
they could eaſily have done, ſo ſoon as they heard that the Drawees were in bad Credit. 

IV. But what renders the Obligation upon the Appellant intire and unſurmountable, is his own Letter of 
the 16th December, acknowledging the Remittance, and promiſing to accept the Bills if neceſſary ; 
hereby he became expreſsly bound to accept them, and the ſupervenient Bankruptcy of Anand and 
Colguboun, was ſo far from being a Reaſon to relieve him from his Obligation to accept the Bills, 
that it was only on that ſingle Event, that his Acceptance became neceſſary :—He adds a Con- 
dition to his Promiſe, the Event arrives, and therefore the Promiſe becomes abſolute. 

Ohjetion. It is objected that this Letter cannot create an Obligation in favour of the Reſpondents, they 
not being privy to it. 

Acer I. As the Bill for the 800 J. was depoſited with the Appellant for the ſpecial Purpoſe of being ap- 
plied to pay the Bills in queſtion, the Reſpondents Knowledge of ſuch Depoſitation was not 
neceſſary to give them the Benefit of it; for by the Purchaſe of the Bills they were entitled to 
the Benefit of every Fund allotted by the Drawer for the Payment. 


drfewer II. As de facto the Reſpondents, the Day after purchaſing the Bills, were informed by Scott of the De- 
poſitation, and relied upon it; and as the Terms of the Depoſitation never were altered by Scott, 
the Appellant is equally bound, as if the Reſpondents had been privy to the original Letter: And 
the Matter is put beyond Doubt, by the Appellant's Letter of 16th December, wherein he agrees 
to accept the Bills on the Event which happened. 


V. 


The Attempt to make this a concerted Fraud between Scott and the Reſpondents, has very juſtly re- 
coiled upon the Appellant, and ſubjected him to Coſts of Suit. The Correſpondence upon 
hs. | which 
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which that ſtrange Superſtructure is built, is altogether unconnected with the preſent Caſe. The 
whole Tranſaction, relating to the Bills in queſtion, depends upon Scots Letter of the 12th De- 
cember to the Appellant, + Reſpondents Letters of the 14th to their Correſpondents the Holdets 
of the Bills, deſiring them to apply to the Appellant for Acceptance, Scots ſecond Letter of the 4th 
December to the Appellant, explaining his Letter of the 12th; and Innes the Appellant's Letter of the 
16th promiſing Acceptance; all the other Correſpondence relates to different T ranſactions; and though 
it were admitted, that an unfair Attempt had been made to draw the Appellant into a Scrape with 
Scott, yet that can have no Influence in the Determination upon a fair Tranſaction unconnected with 
it. But the Nature of this Fraud is truly ridiculous; the Reſpondents are ſuppoſed to inveigle the 
Appellant to truſt Scott, by plainly telling him, that they will not truſt him themſelves, unleſs he 
becomes Security for him; and to repreſent Annand and Colquboun in good Circumſtances, on the 
very Hour after they had received Information from the Appellant himſelf, that they were become 
Bankrupts. Letters of the kind wrote by the Reſpondents on the 23d December are very common 
amongſt Merchants. It is hard to ſtand the Importunity of a Man who wiſhes to be recommended 
to the Protection and Support of another; but theſe Recommendations paſs for no more than 
their real Value. In this Caſe the Letter had no Effect; for the Appellant paid no Regard to 
it; and indeed it would have been very ſtrange, if he had truſted a Perſon upon the Recommen- 
dation of thoſe, who in the very Letter declared, that they would not truſt him themſelves. 


JA. MONTGOMERY. 
„ ANDREW CROSBIE. 
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